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CURRENT TOPICS 


Changes in Stock Exchange Commissions 


THE Council of the London Stock Exchange have announced 
that in view of the rising cost of conducting Stock Exchange 
business an alteration in the scale of commissions and an 
adjustment of the rebates granted to agents can no longer 
be avoided. The proposed changes have not yet been 
embodied in new rules, but details are given in a circular 
issued by the Council on 6th August. The main interest for 
solicitors lies in the suggestion that rebates to agents on 
the General register be reduced from 25 per cent. to 20 per 
cent. of the commission charged. The Council state that in 
view of the new scale of commissions to which the rebate 
will be applied, it is calculated that the actual remuneration 
of agents on the General register will not be reduced ; and 
it has been suggested that in some cases it may even be 
increased a little. While this may well be true, the Council’s 
statement does not seek to justify the changed proportions 
in which commission is to be shared on agency business, and 
it may be thought that they have been wise to refrain from 
the attempt. The incidence of rising costs has not been 
confined to members of the Stock Exchange, nor indeed 
has the agency system become less essential in maintaining 
the volume of Stock Exchange business. As recently as 1949 
the abandonment after long controversy of the proposal to 
abolish commission-sharing (with certain exceptions) afforded 
sufficient testimony of this fact. As the writer of The Times 
“City Notes’’ commented on 7th August, “‘ the question 
raised is whether in view of the fragmentation of personal 
investment business, the Stock Exchange should not now be 
going out of its way to foster the development of the present 
agency system.”’ The question whether in present conditions 
solicitors can continue much longer to advise clients on 
investments without making a charge in addition to the share 
of brokerage is relevant to this issue. 


Security of Tenure in Office Accommodation 


A DECISION contained in a letter from the Minister of 
Housing and Local Government to the Town Clerk of 
Southampton (for a full report of which we are indebted to 
the Southampton Southern Echo of 22nd July) is of far-reaching 
importance to solicitors generally, and particularly to those 
seeking security of tenure in desirable offices after being 
bombed out. The decision was one affecting a Southampton 
firm of solicitors in connection with their use of a house as 
offices. The house is one of eight detached Victorian houses 
and it has been used wholly as offices since 1945. One house 
in the section was a social club for the blind and the 
remaining houses were in residential use, though three had 
offices on the ground floor. Appellants were a firm long 
established in Southampton. Their offices were destroyed in 
1940 and from then until the end of the war in 1945 the 
business was conducted from the private house of the senior 
partner. An application to rebuild their former offices 
had been refused by the council, who had different plans for 


the area. It was intended that it should remain primarily 
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residential. It was admitted that there was shortage of office 
accommodation, and that temporary permission had been 
granted to applicants, but it was considered that permanent 
permission should be refused. In his letter the Mirister said 
he was not convinced that a rigid insistence on residential use 
was likely to have the desired result in the case of houses, 
from sixty to one hundred years old, which were unattractive 
as single-family homes to-day. The alternative was conversion 
to flats or tenements, which carried with it the likelihood that 
the buildings and their gardens or forecourts would be less 
well maintained. The Minister continued: “ Professional 
offices may well be the best practical form of use for premises 
such as these and the most likely to preserve their good 
appearance.” The council had granted temporary permission 
for the use of the house as offices until 1955. The Minister said 
he saw no reason for limiting the permission and considered 
the appellants should be given greater security, by granting 
them planning permission unrestricted as to time. 


New Statutes 
AMONG the large number of Acts of Parliament to which 

as briefly noted at p. 515, ante—the Royal Assent was signified 
on Ist August, there were several to which practitioners will 
need to devote attention. Some are merely consolidating 
Acts of which little need be said here save to note their 
existence and the date when they come into operation if 
other than Ist August, 1952; in this class there are the 
Costs in Criminal Cases Act, 1952, which is to come into force 
on Ist January, 1953, the Magistrates’ Courts Act, 1952, 
which does not become operative until Ist June, 1953, 
and the Prison Act, 1952 (operative Ist October, 1952). 
New legislation, as distinct from consolidating measures, 
includes the Affiliation Orders Act, 1952, on which a separate 
note appears on this page ; the Court of Chancery ot Lancaster 
Act, 1952, which enables causes or matters pending in the 
Chancery Division (or in certain cases, in the Queen’s Bench 
Division) to be transferred, on the application of the parties, 
to the Lancaster Palatine Court ; the Crown Lessees (Pro- 
tection of Sub-Tenants) Act, 1952, coming into force on 
object of which is to extend the 
Acts to sub-tenants not hitherto 
protected owing to the subsistence of a superior interest 
belonging to the Crown; and the Disposal of Uncollected 
Goods Act, 1952, authorising bailees under certain conditions 
to sell goods accepted for repair, etc., but not re-delivered. 
New offences are created by the Heating Appliances (Fire- 
guards) Act, 1952 (operative at a date to be fixed by an order 
of the Home Secretary), and the Hypnotism Act, 1952 
(operative Ist April, 1953), while in the local government 
field the Housing Act, 1952, the Town Development Act, 
1952, and the Children and Young Persons (Amendment) 
Act, 1952 (in operation Ist October, 1952), will require 
study. It is, perhaps, worthy of note that two measures of 
particular legal interest have not yet reached the statute book, 
namely, the Defamation Bill, which has passed both Houses 
but awaits the Commons’ consideration of the Lords’ amend- 
ments, and the Intestates’ Estates Bill, which awaits its 
Committee Stage in the House of Lords. 


Ist September next, the 
protection of the Rent 


Affiliation Orders Act, 1952 
TuIs Act will come into force on Ist September, 1952. 
Section 1 increases the maximum weekly payment awardable 
under an affiliation order to 30s., and permits existing orders 
to be increased up to that figure if the magistrates think fit. 
The new rate of payments affects both orders made at the 
instance of the mother or of a custodian (under the Affiliation 
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Orders Act, 1914, s. 3) and those made at the instance of a 
local authority or of the National Assistance Board. Section 2 
enables an order to be varied or revived, on the application 
of the mother or of a person for the time being having the 
custody of the child either legally or under any arrangement 
approved by the court, so that payments may be made to 
continue up to the age of twenty-one, if the child is or will 
be engaged in a course of education or training after attaining 
the age of sixteen. No single extension may be for more 
than two years and fresh applications must be made at 
eighteen and twenty. This provision is on much the same 
lines as that made by the Married Women (Maintenance) 
Act, 1949, and the Guardianship and Maintenance of Infants 
Act, 1951, and no doubt will be interpreted in the same way 
(see Norman v. Norman (1950), 66 T.L.R. (Pt. 1) 1044, and 
Nowell v. Nowell 1951) 1 T.L.R. 647). Section 2 does not apply 
in favour of local authorities in whose care the child is under 
the Children Act, 1948, s. 1, nor to a person to whose care 
the child is committed as a fit person under the Children and 
Young Persons Act, 1933, nor in respect of any period during 
which the child is detained in an approved school. The new 
Act also applies the Income Tax Act, 1952, ss. 206 and 207 
(which relate to income tax on sums payable under affiliation 
orders), to the new rate of payments. 


Supersonic Trespass 


Her Majesty's judges may soon have to consider one of 
the first legal problems arising from the advent of the jet age. 
It is reported that a Hertfordshire farmer alleges that a jet 
aircraft ‘‘ broke through the sound barrier "’ and the supersonic 
disturbance of the atmosphere consequent upon this achieve- 
ment tore some tiles off the roof of his house. Readers will 
recall that, by virtue of s. 9 of the Air Navigation Act, 1920, 
no action in trespass will lie against an aircraft by reason 
only of its flight over property, provided that it flew at a 
reasonable height having regard to wind, weather and other 
relevant circumstances, action in trespass or 
nuisance lie for ‘‘ the ordinary incidents of such flight."” The 
same section, however, makes the owner of the aircraft 
absolutely liable without proof of negligence or intention 
‘for all actual damage done by it in flight whether to person 
The Act does not apply to aircraft in the 
is hardly “‘ direct,” 
and some difficult 
Quite apart from the 


nor will an 


or property.” ; 
service of the Crown. Such a‘ trespass ”’ 
even though it may be “forcible ”’ 
problems of proof are bound to arise. 
establishment of the cause and the effect, there is the problem 
of the identification of the aircraft, and the question of 
contribution—-were the slates or tiles loose to begin with ? 
As one reflects on these problems one begins to wonder who 
really was responsible for the slate which fell on a schoolgirl 
on a perfectly calm day, and the vitrolite fascia which kept 
cracking without apparent reason. 


Powers of Entry 


THe Lorp CHANCELLOR’s assurance in the Lords on 
29th July that a substantial reduction had been made of 
powers of entry into private premises is an important progress 
report in the individual’s battle for his elementary rights with 
the encroaching State. His lordship said that the Govern- 
ment considered it desirable that powers of entry into private 
premises should be confined to the smallest possible number 
of persons. Already a reduction of 2,000 had been made, and 
the Chancellor of the Exchequer was considering urgently, in 
consultation with other departments, further reductions in 
the number of persons possessing these powers. 
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In considering, in the first of these articles, the position 
of an overseas employee as regards liability to United 
Kingdom income tax on the income of his employment, 
the position of a company director was specifically excepted, 
and this will now be considered. As before, references to 
sections, unless otherwise stated, are to sections of the Income 
Tax Act, 1952. 

In the case of a normal employee we have for the purposes 
of Sched. E to consider para. 2 (see s. 156). Paragraph 2 
is a part of Sched. E that formerly came under Sched. D 
(excluding case V and Indian pensions) as relating to “‘ profits 
or gains arising or accruing to any person from an office, 
employment or pension,’’ and was transferred to Sched. E 
by s. 18 (1) of the Finance Act, 1922. In the case of a company 
director we have also to consider the original charging 
provision of Sched. E covering “any public office or 
employment of profit ’’—-see para. 1 of Sched. E (s. 156). 

It was held in McMillan v. Guest 1942) A.C. 561 that a 
director of an English company resident in the United 
Kingdom holds as such a “‘ public office,’’ whether the company 
is a public company or a private company, and that such 
office is to be regarded as an office in the United Kingdom 
wherever the director resides and whether or not he takes 
part in directing the affairs of the company. Accordingly, 
his remuneration as a director is assessable under para. | of 
Sched. E, even if he is a non-resident. It seems clear that 
the same position does not arise if the company, although 
incorporated in the United Kingdom, is resident elsewhere 
and probably, but not certainly, it does not arise if the 
company although resident in the United Kingdom is 
incorporated elsewhere. 

Rule 5 of the rules applicable to Sched. E (Income Tax 
Act, 1952, Sched. IX) purports to list public offices or 
employments coming under para. 1 of Sched. E and includes 
“offices or employments of profit under any company or 
society, whether corporate or not corporate.’’ However, 
r. 5 is not a charging provision and does not, therefore, 
mean that any office or employment under a company is 
chargeable under para. 1 of Sched. E. But McMillan 
v. Guest is no authority for saying that in the case of a 
company the only “ public offices or employments of profit ’’ 
are those of the directors, and it is open to the Inland Revenue 
to claim that other offices or employments under a company 
come within para. 1 of Sched. E. 

Last year it was held in Goodwin v. Brewster (1951), 
29 A.T.C. 364, which case will be analysed later in more 
detail, that the office of a managing director of an English 
company resident in the United Kingdom was a “ public 
office ’’’ in the United Kingdom. For the reasons given later 
it is considered that this case must be regarded as covering 
not only the office of managing director but also any other 
executive office dependent upon directorship. 
other executive 
quote from 


To illustrate what is meant by the phrase “ 
office dependent upon directorship”’ let us 
standard articles of association in common use : 

“The directors may from time to time appoint one or 
more of their body to be the holder or holders of any 
executive office or offices (including the offices of chairman, 
managing director or joint managing director) on such 
terms and for such period as they may determine. The 
appointment of any director to the office of chairman or 
managing director or joint managing director shall be 
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subject to termination if he cease from any cause to b 


a director . The appointment of any director to any 
other executive office shall be subject to termination if 
he cease from any cause to be a director, unless the contract 
or resolution under which he holds office shall expressly 


e 


state otherwise 

‘“ The directors may entrust to and confer upon a directot 
holding any executive office any of the powers exercisable 
by them . either collaterally with or to the exclusion 
of their own powers . . .” 

An executive office created under the first quoted article 
seems clearly to come within the decision in Goodwin v. 
Brewster, except (possibly) an executive office which, under the 
relevant contract or resolution, is expressly stated not to be 
subject to termination if the holder cease to be a director, 
and even such a case almost certainly comes within such 
decision if, as in the second quoted article, the powers of 
the directors may be delegated to the holder of such office, 
if for the time being a director. It is considered by thi 
writer that any executive office created under the authority 
of such articles of association comes within the decision in 
Goodwin v. Brewster. 

Despite the decisions in McMillan v. Guest and Goodwin v. 
Brewster it does not follow that a director, whether or not 
resident in the United Kingdom, is assessable to United 
Kingdom income tax under para. 1 of Sched. E in respect 
of all remuneration received from the company. It is the 
submission of the writer that in numerous cases where a 
director carries out duties abroad and would, but for para. 1 
of Sched. E, be assessable under case V of Sched. D on 
“remittances ’’ only or be not assessable at all, unnecessary 
tax liability is incurred by paying him remuneration as a 
director or executive director which could properly be paid 
to him as an employee. 

The emoluments of a director may take many forms. 
Under normal articles of association the following categories 
in particular are common : 


(a) ordinary remuneration ; 


, 
() additional remuneration for special services ; 
(c) remuneration as an executive director ; 
(d) remuneration in respect of a separate employment o1 


office of profit not dependent upon directorship. 


Much that is paid under (a), () or (c) could, in many cases 
be brought under (d) and, if this were done, the taxation 
position would differ and the result would not necessarily be 
the same. Before considering remuneration under (a), (/ 
and (c) it seems desirable first to study Goodwin v. Br 
in more detail. 

The short facts of the case were that (1) Goodwin was a 
director of an English company resident in the United 
Kingdom and received as such a fee of £200 per annum. 
(2) He was appointed as managing director under a servic 
agreement for seven years at a remuneration of £3,000 pet 
annum. (3) The company’s main business was the operation 
of an oilfield in Trinidad. (4) During the war conditions 
compelled him to remain in Trinidad to manage the operation 
of the oilfield and he became for taxation purposes resident 
outside the United Kingdom. (5) His remuneration as 
managing director was for a time paid to him in England 
and later in Trinidad, his director’s fees being paid to his 
alternate director. (6) An assessment was made on him 
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under Sched. E, inter alia, in respect of remuneration paid 
to him in Trinidad at a time when he was a non-resident. 
The assessment was upheld successively by the Special 
Commissioners, by Danckwerts, J., in the High Court, and 
by Sir Raymond Evershed, M.R., Jenkins, L.J., and Hodson, 
L.J., in the Court of Appeal. It was originally argued and 
accepted by the Special Commissioners that the offices of 
director and managing director should be treated as a single 
office, but in the High Court and the Court of Appeal it was 
held, and rightly so, that they were to be treated as separate 
offices. Danckwerts, J., confirmed the assessments on the 
basis that the duties of the office of managing director were 
not confined to Trinidad but related to the management as 
a whole of a business controlled in the United Kingdom 
and that, therefore, the office was held in the United 
Kingdom. The judgments in the Court of Appeal were more 
general and make it clear that the office of managing director 
is a ‘‘ public office’ just as is that of a director and that 
on the basis of McMillan v. Guest it does not matter where 
the duties are in fact performed, even if performance is confined 
to a locality outside the United Kingdom. Jenkins, L.J., 
said: “It is a post provided for in the constitution 

and I think that when a person is appointed to fill it, he 
becomes the holder of a public office.’’ On that 
conclude that any executive directorship is in the same 
position. 


basis we 


A director who is employed overseas as a full-time working 
director may, in fact, be acting in part as a director and 
in part as an employee. If those parts of his duties which do 
not relate to his duties as a director are kept separate and 
distinct and in respect of these an employment exists, not 
dependent upon directorship, then in the submission of the 
writer remuneration from that employment is not chargeable 
to tax under para. 1 of Sched. E and accordingly (as in the 
case of a normal employee) if such remuneration is payable 
abroad then, as the law now stands, case V of Sched. E 
applies and liability extends only to “ remittances.’ Take, 
for example, the case of a director who manages the business 
of an English company resident in the United Kingdom 
but carrying on business abroad—in many cases his position 
(disregarding taxation) is exactly the same whether he be 
managing director or director and local manager, but in 
the latter case his taxation position might well be better ; 
surely then it is better in such cases to appoint him as local 
manager in the absence of any specific reason to the contrary. 
In confirmation of this view let us read from the judgment 
of Sir Raymond Evershed, M.R., in Goodwin v. Brewster, 
the following words: ‘ Now I have no doubt that matters 
might have been so contrived that Mr. Goodwin did hold 
the office of director in England, and also was appointed 


to serve the company as manager or technical supervisor 


in Trinidad; and had that been done I think there might 
have been great force in the contention that the remuneration 
he received, payable as it was in Trinidad out of Trinidad 
resources, would not be liable to be brought into Mr. Goodwin's 
assessment under Sched. E in England.” 

Now let us refer back to the first 
remuneration previously set forth, the third being covered 
by the preceding paragraph and the fourth generally in this 
article : 


two categories of 


(a) Ordinary remuneration.—This clearly comes under 
para. 1 of Sched. E. In many cases a full-time working 
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director holds no separate office or employment of profit 
and his ordinary remuneration is fixed so as to cover his 
full services to the company ; this is especially common 
in private companies. Where his duties are overseas and 
his remuneration is payable there, this is clearly undesirable. 
(b) Remuneration for special services.—-An old but not 
uncommon article of association in use reads as follows :— 
“Tf any director, being willing, shall render or be 
called upon to perform extra or special services of any 
kind, or to travel or to go, or reside abroad for any 
business or purposes of the company, he shall be entitled 
to receive additional remuneration . 
This is a dangerous article as regards an overseas director 
because in practice he will probably be paid or be regarded 
as having been paid his remuneration (over and above 
ordinary remuneration) under this article and since it is 
paid to him as a director it will be liable to tax under 
para. 1 of Sched. E irrespective of the place of payment 
and of his residence for taxation purposes. 


In any case where a director is to be employed abroad as 
a full-time working director his duties abroad should, it 
seems, and if such duties do not necessitate 
his being a director (i.e., do not require any delegation of 
the powers of the board) his taxation position may be 
improved if a separate office or employment not dependent 
upon directorship is created. It is considered perfectly 
proper to do so since all that is being done is to make the 
legal position accord with the true facts rather than to regard 
as part of the duties of a director matters which are outside 
the normal scope of such duties and could equally well be 
carried out by an employee. 

DovuBLE TAXATION.—Attention should be directed to the 
provisions of s. 347 of and Sched. XVI to the Income Tax 
Act, 1952, which contains provisions as to relief from United 
Kingdom income tax by way of credit in respect of tax paid 
in a country with which a double-taxation agreement is in 
force. Paragraph 3 of Sched. XVI provides that credit 
shall not be allowed against income tax unless the person 
in respect of whom income tax is chargeable is resident in the 
United Kingdom and this would mean that an overseas 
director who has ceased to be resident in the United Kingdom 
would suffer full United Kingdom income tax on his remunera- 
tion as a director or executive director without any credit 
for foreign tax, thus putting him in a worse position than a 
United Kingdom resident. Such a position is obviously 
illogical and unfair and in practice the credit is allowed 
(Extra-Statutory Concession No. 27, as set out in the 
appendix to the 93rd Report of the Commissioners of Inland 
Revenue, Cmd. 8103). 


be analysed 


Where a double-taxation agreement is not in force limited 
relief against double taxation is obtainable under s. 348 
and Sched. XVII. Such relief is based on that allowable 
under Sched. XVI, but the provisions of that Schedule are 
modified, inter alia, by the provision that notwithstanding 
para. 3, “credit by way of unilateral relief for tax paid 
under the law of any territory in respect of income from 
an office or employment of profit the duties whereof are 
performed wholly or mainly in that territory may be allowed 
against income tax chargeable under Sched. E in respect 
of that income if the person in question is . resident 
c- that territory.”’ J. W.M. 





Mr. R. G. FLeEEtON has been appointed to the Colonial Legal 
Service to be a solicitor and estate officer (Railway Department) 
in Malaya. 


Mr. J. B. G. Moore has been appointed Official Receiver for 
the Bankruptcy District of the County Courts of Sheffield, 
Barnsley and Chesterfield. 
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A PASSAGE in Rolle’s Abridgement, quoted in Gale on 
Easements (12th ed., pp. 158-9), describes ways of necessity 
in this fashion : 

“ Tf I have a field enclosed by my own land on all sides, 
and I alien this close to another, he shall have a way to this 
close over my land, as incident to the grant ; for otherwise 
he cannot have any benefit by the grant. 

‘“ And the grantor shall assign the way where he can best 
spare it. 

“So, too, if the close aliened be not entirely enclosed 
by my land, but partly by the land of strangers; for he 
cannot go over the land of strangers. Quere.”’ 

To this query there is a note added in Gale, that for the 
implication of a way of necessity it is sufficient if the close 
aliened be partly enclosed by land of the grantor and partly 
by land of strangers, and the authority cited in support of this 
proposition is Gayford v. Moffatt (1808), L.R. 4 Ch. 133. But 
that case, on examination, turns out to have nothing what- 
soever to do with this proposition. In that case a lessor, 
owning two closes, A and B, let close A to a lessee, together 
with all ways, easements and appurtenances to that close. 
The only physically available approach to the close was 
apparently over close B. A successor in title of the lessor 
commenced to build on close B in a manner which, as the 
evidence showed, would impede the lessee in his use of close B, 
not only as an approach to close A, but also as a place for 
depositing packages. In an action to restrain his lessor’s 
successor from continuing with the building the lessee claimed, 
in addition to a way of necessity, that he had acquired a 
prescriptive right to deposit packages on close B. The court 
declared that he was entitled to a right of way, as a way of 
necessity, over close Bb, but refused his claim to a right to 
deposit packages, on the ground that, as the possession by a 
tenant of a close demised to him is the possession of his 
landlord, it is impossible as a matter of law for a tenant to 
acquire by prescription in favour of the demised close any 
easement over other land of his landlord. That is the proposi- 
tion which appears in the headnote to the case, and there is no 
reference, in the report of the decision of Lord Cairns, L.C., 
to the effect on the implication of a way of necessity of the 
circumstance that the land-locked close may not be surrounded 
entirely by land of the grantor. It is true that, the locus in quo 
being premises in Fenchurch Street, it is highly probable that 
the close which was let to the plaintiff in this case abutted 
on some of its boundaries on land belonging to persons other 
than the defendant ; but whether that was so or not is pure 
speculation, and in the part of the decision dealing with the 
implication of a way of necessity this possibility is not 
mentioned, and a way was implied in the plaintift’s favour for 
a reason expressed in terms which are essentially indistin- 
guishable from those used in the quotation from Rolle’s 
Abridgement with which this article commences —the freeholder 
of two closes had demised one to the plaintiff, and the plaintiff 
could not get at that close from a public highway without 
crossing the other close. 

The gap in this branch of the law which successive editors 
of Gale had thought, erroneously as it now appears, to have 
been filled by Gayford v. Moffatt, supra, has now in truth been 
filled by the recent decision in Barry v. Hasseldine, reported 
shortly at |1952, W.N. 377, and more fully at (1952 
2 T.L.R. 92. In 1947 the defendant owned some land which 
on the south abutted on a public highway. The northern 
portion of the defendant’s land was divided from the rest of 


SOLICITORS’ 


bo 


JOURNAL [Vol. 96} 5 


WAYS OF NECESSITY 


the defendant's land by a concrete road leading to a runway 
which had been used during the war as part of an aerodrome, 
and this runway in its turn led to another public highway. 
On all other sides this northern portion of the defendant's 
land was bordered by land belonging to strangers, over which 
the defendant had no rights of any kind. There’were, then, 
two possible approaches to this northern plot in 1947, when 
the defendant sold it to X : either over the defendant's retained 
land to the south, or along the concrete road and runway. 
The defendant did not own the soil under the runway and was 
not entitled to grant any rights of way thereon, but it appears 
that before the conveyance of the northern plot to X in [947 
the parties discussed this matter of approach and negotiations 
were opened with the owners of the soil under the runway 
with a view to the grant of a right of way thereon. These 
negotiations were apparently continuing when the conveyance: 
to X was executed, and by this conveyance the defendant 
conveyed to X the plot of land in question and an express 
right of way over the concrete road separating that plot from 
the remainder of the defendant's land. The negotiations for 
the grant of a right of way over the runway came to nothing, 
and eventually the runway itself, which X and the plaintiff, 
who subsequently purchased the plot in question from XN, 
had used as a means of approach to the plot, was closed by th 
owners of the soil. The plaintiff thereupon brought an action 
in which he claimed to be entitled to a way of necessity 
as a means of access between the northern plot and the 
highway, over the land which the defendant had retained 
when he sold the northern plot to X. 

Danckwerts, J., held that the plaintiff was entitled to his 
claim. In his view the principle applicable was that, if a 
grantee has no access to the property which is sold and 
conveyed to him except over the land of the grantor or some 
other person or persons, these being people whom he cannot 
compel to give him any right of way, common sense demands 
that a way of necessity should be implied so as to confer on 
the grantee a right of way for the purposes for which the land 
is conveyed over the land of the grantor ; and it is no answer to 
a claim to a way of necessity put forward in such circumstances 
that a permissive method of approach over the land of some 
other person is in fact enjoyed at the time of the grant, because 
that permissive method may be determined on the following 
day. Applying this principle to the facts of the case, ther 
was evidence to show that the plaintiff was prepared to allow 
his claim to a way of necessity over the defendant's land to Ii 
dormant while he continued to be able to use the approach 
along the runway ; but as soon as this approach was closed 
to him, his original right to a way of necessity, which was still 
intact, could properly be asserted. 

That was the end of the case, so far as the reports go, but 
two matters of practical importance remained to be solved. 
The first was the direction and extent of the way of necessity. 
According to Rolle, as has been seen, it is the grantor who has 
the right to select the way, but that is not the universal 
opinion (see, for example, Morris v. Edgington (1810), 
3 Taunton 24). Perhaps the true view is that the right ot! 
selection is primarily in the grantor, but that the grantee has 
default powers in this respect which arise only if the grantot 
refuses to select a way or (perhaps) selects a way which 1s 
unreasonably inconvenient for the purposes for which the way 
I know of no case in which a grantee 


is properly required. 
has applied to the court for the demarcation of a way of 
necessity on the default of the grantor to select a way, and 
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what the procedure on such an application would be is some- 
thing on which the ordinary books of practice are silent. But 
doubtless in the first place it is sufficient for the court to make 
a declaration of a right of way in favour of the successful 
party, and leave it to the parties to come to some agree ment 
on its direction and physical extent, if they can. 

The other matter which may give rise to difficulty in such 
cases Is the duration of the right, once assigned. Is such a 
right absolutely perpetual, or is its existence conditional on 
its necessity, i.e., does it cease if the necessity which gave birth 
to it ceases? In the present case there was, physically, an 
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alternative approach to the land-locked plot by way of the 
runway on the disused aerodrome. If at some date in the 
future this runway were taken over as a highway, and the 
plaintiff were thus enabled to use once more, and this time 
in perpetuity, the method of approach which he originally 
preferred, would his right of way over the defendant’s land 
automatically cease? Can one say in this connection: 
cessante ratione, cessat et ipsum iter ? The answer is by no means 
clear on the authorities, as a comparison between, e.g., 
Holmes v. Goring (1824), 2 Bing. 76, and Proctor v. Hodgson 
(1855), 10 Exch. 824, will show. “ABC” 


STATUTORY TENANTS’ LICENSEES 


Wahe v. Taylor 2 T.L.R. 264; 96 Sol. J. 494 (C.A.), 
is yet another of those cases in which a landlord of a controlled 
dwelling-house has sought to apply Skinner v. Geary 1931 
2 K.B. 546 (C.A.) to a case in which a tenant has left the 
dwelling-house-- but also left his wife there. It can be said 
that cach new decision has revealed unsuspected subtleties. 


1952 


Skinner v. Geary decided that the Kent, etc., Restrictions 
Acts did “not protect a non-occupying tenant; and the 
tenant in that case, who had not lived in the house claimed 
for ten years but had allowed his wife’s relations to occupy 
it as a residence, was accordingly held to be unprotected. 
Reference has often been made to such from 
Scrutton, L.J.’s judgment as that describing the fundamental 
principle as “ to protect a resident in a dwelling-house, not 
to protect a person who is not a resident in a dwelling-house, 
but 1s making money by sub-letting it ’’ and ‘* It did not deal, 
in my opinion, and it was never intended to deal, with a 
*{/ am out. 


Passages 


tenant who was not in, but who wanted to say : 
[ am living elsewhere, but I claim the right, so long as I pay 
the contract rent, to keep my tenancy of those premises Pi 


But the contents of those very passages show that the 
learned lord justice was not contemplating such circumstances 
as those which came before the court in Brown v. Draper 
1944 K.B. 309 (C.A.). In that case a tenant had left the 
demised house in consequence of a matrimonial dispute ; 
the landlord served him with notice to quit, and then sued 
his wife, who had remained, as had his furniture. He had 
ceased paying rent when the notice to quit expired, and 
though in connection with an application for alimony in 
divorce proceedings instituted by the wife he had said he 
Was paying rent, he deposed in the possession action that he 
had no further claim on the house—at the same time stating 
that he was paying rent and that his wife could continue to 
have the use of the furniture. It was held that the husband 
was still in (it will be remembered that the 
definition of “ statutory tenancy ”’ in s. 15 of the Increase of 
Rent, etc. (Restrictions) Act, 1920, begins with ‘‘ A tenant who 
by virtue of the provisions of this Act retains possession of 
not “ who continues to reside in,”’ etc.), 


pe SSeSsion 


any dwelling-house ”’ 
and could be deprived of protection only by either going out 
of possession or by having an order for possession made 
against him (on one of the recognised grounds); and 
possession could not be recovered unless he were made a 
party to the action. The mere fact that if the defendant 
were to leave the house the husband would go and collect 
his furniture negatived any suggestion that he had given up 


possession. 


Reference may next be made to a county court decision, 
Weight v. Gill and Woodcock, which was reported and carefully 


examined and discussed in our issue of 17th July, 1948. 
The facts were very similar to those of Brown v. Draper, 
the differences relied upon by the plaintiff being that the 
tenant had given the notice to quit, and had been made a 
defendant. But the claim failed because he had allowed his 
wife to remain and had continued to pay the rent; he had 
done nothing to revoke the licence she had to live in the house. 


Forewarned is proverbially forearmed, and the plaintiffs 
in the next two cases undoubtedly took the available 
authorities into consideration and did all that they could 
to equip themselves accordingly. In Old Gate Estates, Ltd. v. 
Alexander 1950) 1 K.B, 311 (C.A.) they produced (a) a letter 
from the departed husband, stating that he had given up 
possession and that he enclosed the key of the flat (which, 
however, he did not so enclose) and a document addressed 
to his wife running: “ Please take this as formal notice of the 
revocation of any authority or leave which I may at any time 
have granted or given to you to occupy the said flat.” But 
he (i) left his furniture behind and (ii) helped to queer the 
plaintiffs’ pitch by becoming reconciled to his wife and 
returning to the flat after plaint issued. In their judgments 
allowing the defendants’ appeal (the county court judge 
had decided that the wife was a trespasser) the three members 
of the Court of Appeal stressed somewhat different con- 
siderations. Bucknill, L.J., and Somervell, L.J., substantially 
based their views on the failure to remove the furniture, 
merely doubting whether the revocation document had any 
effect. But Denning, L.J., propounded the doctrine that a 
wife was neither sub-tenant nor licensee as regards the 
matrimonial home, it being the husband's duty to provide 
a roof over her head, and he having no right to turn her out 
without an order of court. These observations are, however, 
qualified by words which might have been reproduced in 
the headnote, namely: ‘‘ The reason is because the wife, 
so long as she is behaving herself properly, has a very special 
position in the matrimonial home.’’ More was to be heard 
about that very special position (and that apart from tenancy 
cases: see Bendall v. McWhirter \1952) 1 T.L.R. 1332 (C.A.)). 
A few months later came Middleton v. Baldock |1950 
1 K.B. 657 (C.A.), in which the husband had not returned and 
had indeed formally filed an admission of the plaintiff's 
title and right to immediate possession; but again it was 
held, or was laid down more clearly, that possession could 
not be yielded as long as the wife was rightfully in possession 
as regards her husband, Denning, L.J., again declaring that 
the ‘ special relationship ’’ made it impossible for the husband 
to turn the wife out otherwise than by an order (under s. 17 
of the Married Women’s Property Act, 1882). But, as 
Evershed, M.R., put it, after referring to the desertion by 
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the husband, “‘ If matters had been otherwise and the wife 
lad wronged her husband . . . then her right to be lawfully 
there would, of course, have come to an end.” 

This no doubt encouraged the plaintiff in Wabe v. Taylor 
to take the proceedings he took for possession ; for he based 
his claim not only on the allegation that the tenant had left 
the house but on the further allegation that his wife, the 
second defendant, was living in adultery with a lodger. In 
fact, it is not clear whether he satisfied the county court 
judge of the truth of the second allegation, but the Court of 
Appeal proceeded to consider the position on the footing 
that it had been made out. And the decision was that all 
that Evershed, L.J., meant in the passage cited above was 
that if the husband did revoke the licence the wife would 
lecome a trespasser; and, as Somervell, L.J., pointed out 
(in the course of argument, not in his judgment) the husband 
might have condoned the adultery. So it seems that the 
omission by the plaintiff to produce such a document as that 
relied on in Old Gate Estates, Ltd. v. Alexander, or to call 
evidence to the same effect, proved fatal to his claim. 

At first sight, it might well have seemed that Skinner v. 
Geary would govern the situation, but the “ special position ” 
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of a wife was not a feature of that case ; and while in Wabe v. 
Taylor, the tenant may not have been a mari complaisant, 
the second defendant was still his wife and he had done 
nothing to revoke the licence. 

It may well be that a divorced wife will be considered a 
trespasser in such circumstances, i.e., she being the “ guilty 
party’; but those inclined to be over-sanguine may 
remember that provision can be made for a guilty divorcée, 
and that her ex-husband cannot restrain her from using the 
name and title acquired on marriage, even if she re-marries : 
Cowley (Earl) v. Cowley (Countess) {1901} A.C. 450. 

If, however, any reader should be feeling depressed by 
the state of affairs revealed by the above series of decisions, 
he may like to take a look at a county court case reported 
at p. 40 of the Estate Gazette Digest for 1946, Deeley v. 
Walker, in which a husband was held to be tenant though 
his wife’s name was entered in the rent book; and to be 
entitled to a statutory tenancy when she had left him, though, 
being a horse showman, he was often away. But whether a 
wronged husband enjoys any special status or interest in a 
matrimonial home owned by his wife has not been made 
clear by Jones v. Jones (1952), 96 SoL. J. 513 (C.A.). 


PRACTICAL CONVEYANCING—XLVIII 


ASSIGNMENT OF LEASEHOLD HOUSES 


THE Landlord and Tenant (Rent Control) Act, 1949, s. 2 (2), 
has a serious, although apparently unintended, result. Some 
publicity, in which the Council of The Law Society have been 
concerned, has been given to one aspect of the problem, 
but there seems to be more to it than is generally appreciated. 
Probably the practical consequences are most apparent in 
a few limited parts of the country, but many solicitors may 
be concerned. 

The fousdation of the problem is the restriction on the 
taking of a premium on assignment of a tenancy controlled 
by the Rent Restrictions Acts. Formerly there was nothing 
to prevent a contractual tenant from requiring a premium 
as consideration on assignment of his tenancy. (A statutory 
tenant might not do this, but we are not here concerned 
with tenants holding on periodic tenancies or for short terms 
and so a statutory tenancy after expiration of the contractual 
tenancy need not detain us.) The Landlord and Tenant 
(Rent Control) Act, 1949, s. 2 (2), provided that, subject to 
certain “ transitional ’’ provisions mentioned below, “ a person 
shall not, as a condition of the assignment of a tenancy to 
which this section applies, require the payment of any 
premium.” The section applies to any tenancy of a dwelling- 
house, being a tenancy to which the Rent and Mortgage 
Interest Restrictions Acts, 1920 to 1939, apply, ‘‘such that 
when the dwelling-house is let under the tenancy it is a 
dwelling-house to which [those Acts] apply” (1949 Act, 
s. 2 (3)). 

The difficulty arises where the house is let for a fairly 
long term at a substantial, but not a full rack, rent. Prior 
to the passing of the 1949 Act the former comparable provi- 
sions (Increase of Rent, etc. (Restrictions) Act, 1920, s. 8), 
did not apply to the grant, etc., of a term of fourteen years 
or upwards. There is now no such rule and so the 1949 Act 
may apply to the assignment of a term of a greater length 
than fourteen years. In the case of a house let at a full 
rent, particularly on a periodic tenancy, the restriction on 
obtaining premiums on assignment can be understood 
whether or not one agrees with it. The policy behind the 
1949 Act is to prevent the taking of premiums from 
prospective tenants as such premiums are equivalent to 
increased rents. Nevertheless, there is a class of tenancies 
where the rule appears to work unfairly. 

In general, the restriction on taking a premium on assign- 
ment will not apply where the house is let on payment of a 


RB: 
ground rent only. Such rents will usually be less than 
two-thirds of the rateable value (in 1914 or 1939) and so 


the tenancy will be outside the protection of the Rent Acts 
(Increase of Rent, etc. (Restrictions) Act, 1920, s. 12 (7) ; 
Landlord and Tenant (Rent Control) Act, 1949, s. 2, above). 
Yet it appears that there are quite a number of tenancies 
in various parts of the country for long terms at rents regarded 
as ground rents but of amounts more than two-thirds of the 


rateable value. The tendency of many local authorities, 
particularly in the 1930’s, to allow the rateable value of 
small houses to fall below a figure comparable with an 


economic rent may well have increased materially the number 
of tenancies where the “ground”’ rent is a substantial 
proportion of the rateable value. Houses so held for long 
terms at substantial “ ground” rents have in the past been 
assigned in consideration of appreciable premiums, I[t was 
probably not intended that the 1949 Act should prevent 
the obtaining of a premium on assignment in such cases, 
but that has been done and so it is necessary to compare the 
rent with the relevant rateable value to see whether the 
Rent Acts apply ; if they do, a most unfortunate restriction 
n ‘“‘sale’’ by the tenant of his interest has arisen. 

One aspect of the problem has received considerable 
publicity. The Law Society (Gazette, August, 1950, p. 326) 
and the Worshipful Company of Solicitors (Newsletter, 
February, 1951) have drawn attention to the fact that, if a 
long lease is granted at a so-called ground rent which is at 
least two-thirds of the rateable value, it may be impossible 
for the lessee to obtain a mortgage. This is because the 
restriction on obtaining a premium on assignment will make 
the mortgagee’s power of sale useless. It will be noted that 
these warnings are concerned with grants of leases at the 
present time, but the writer understands that in various 
parts of the country some leases made years ago may give 
rise to the same problem. Not only may there be difficulty 
in mortgaging the leasehold interest, but the lessee may find 
difficulty in assigning on reasonable terms. 

Two provisions in the 1949 Act avoid some hardship. 
First, the restriction on the taking of a premium does not 
prevent the assignor from requiring payment of apportioned 
outgoings, of the cost to him or to a prior assignor of structural 
alterations or of fixtures he is not entitled to remove and of 
a sum on account of the goodwill of a business (s. 2 (4)). 
Second, it was appreciated that the person who was lessee 
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when the 1949 Act was passed might have paid a premium 
which was taken into account in fixing the rent. To avoid 
hardship in such cases it was enacted that where a premium 
was lawfully paid on the grant continuance or renewal of 
a controlled tenancy before 2nd July, 1949, the landlord may 
charge a premium on assignment the amount of which must 
be proportionate to the length of the term unexpired (1949 
Act, Sched. I, pt. II, para. 5). It seems unfortunate that 
there was no similar exemption for the benefit of the assignee 
of a lease who paid a premium on taking an assignment before 
1949. Perhaps this was not provided because the object of 
the Act was to ensure that thereafter tenants should pay 
no more than the standard rent plus an amount on account 
of a premium taken when the lease was made (which presum- 
ably operated to reduce the standard rent). Nevertheless, 
it was quite lawful to pay a premium before 1949 on taking 
an assignment, even though no premium was paid on the 
grant of the lease, and so it is rather unfair to prevent the 
assignee from obtaining some recompense if he, in turn, 
wishes to assign. 

Whatever may have been the intentions of the persons 
responsible for the terms of the Act, it appears that some 
lessees holding subject to rents which are substantial but not 
to the full value of the premises may be seriously aggrieved. 
Where the rent has been a little above two-thirds of the 
rateable value and such rateable value has been materially 
below the economic rent of the house, the lease may have 
been assigned many times at an appreciable premium. In 
such a case the lessee for the time being may well regard 
himself as the owner and expect that he can sell his interest 
at its market value just as a neighbouring fee simple owner 
may do, but with a reduced price on account of the rent. 
The restrictions may, therefore, be unexpected and one 
gathers that they are causing considerable trouble in various 
parts of the country, particularly to building societies. 

In such circumstances the assignee of a lease cannot be 
blamed if he seeks a way of exploiting the market value of 
his interest. A method by which this can be done has been 
suggested by Mr. R. E. Megarry (‘‘ The Rent Acts,” 6th ed., 
p. 311), in the following words: “A tenant who is unable 
to charge a premium on an assignment clearly seems to 
be able to escape from his difficulties by granting instead a 
sub-lease at a rent less than two-thirds of the rateable value, 
and adding the capitalised difference between the rents to 
the premium he is thus enabled to charge.”” This solution 
to the problem has the disadvantage of leaving the assignor 
under the obligation of paying a rent at least two-thirds 
of the rateable value, whereas the rent he will receive is 
less than two-thirds of the rateable value. The inconvenience 
of this state of affairs need not be great, and so the assignor 
may think it well worth suffering if he is thereby enabled to 
obtain a substantial premium on the grant of the sub-lease. 
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It is interesting to consider whether the difficulties of 
mortgagees mentioned above can be overcome in a similar 
manner. Can a mortgagee of a term sub-lease at a relatively 
low rent so that the Rent Acts do not apply to the tenancy 
created and he is thereby able to obtain a premium sufficient 
to recompense him the amount he advanced? In the first 
place we must note that no help can be obtained from the 
Law of Property Act, 1925, s. 99, which gives powers of 
leasing to mortgagors and mortgagees in possession, because 
all leases made under this section must be at the best rent, 
without fine. The writer suggests that with leave of the court 
the mortgagee might sell his mortgage term without also 
conveying the leasehold reversion. By the Law of Property 
Act, 1925, s. 89 (1), where a term of years has been mortgaged 
and the mortgagee sells under his statutory power, the 
conveyance operates to convey not only the mortgage term 
but also the leasehold reversion affected by the mortgage, 
unless that reversion is excepted with leave of the court. 
If the reversion was excepted and the mortgage term alone 
conveyed, there would seem to be no objection to the taking 
of a premium. The assignment would be of the mortgage 
term held by the mortgagee, which is not at a rent and which 
would appear not to be subject to the Rent Acts. A mortgagee 
who has advanced money on security of a term which cannot 
now be assigned at a premium may be prepared, if the 
mortgagor has defaulted, to make an application to court 
in the hope that the court will give leave enabling him to 
assign the mortgage term alone and so to charge a premium. 
On the other hand, there is no guarantee that this procedure 
would be successful, and so it is doubtful whether a client 
could properly be advised to lend on the security of such a 
term. 

Another suggestion is that the mortgagee might find a 
purchaser prepared to take an assignment of the mortgage. 
Such a purchaser could then acquire the leasehold reversion 
by foreclosure proceedings. This, again, is a cumbersome 
method of avoiding the difficulty, but it may be worth 
considering if a mortgagee is faced with the problem that 
he cannot sell under his powers. The purchaser would be 
in the difficulty that he would have to take foreclosure 
proceedings, unless he was prepared to wait until lapse of 
time barred the right of the mortgagor to redeem. In the 
meantime the mortgagor might redeem the mortgage and 
so deprive the purchaser of the property, but a purchaser 
might be found ready to take this risk if there seemed to be 
a strong probability of obtaining vacant possession of a 
house cheaply. 

How far these results of the 1949 Act were intended may 
be doubtful, but there seems to be some injustice to a number 
of assignees of leases of houses and, possibly, to some lessees. 
It would be interesting to know how many persons may be 
affected. J.G.S. 


HERE AND THERE 


LAW FACTORIES 
Aw article on The Legal Profession in America contributed 
to a number of the Law Institute Journal which has reached 
us from Melbourne contains a very suggestive piece of 
socio-legal history: ‘‘ The very large influence of the 
profession in politics and in social ethics which characterised 
the late eighteenth century in America was almost entirely 
lost after about 1850 and has not vet been recovered. To a 
careful reader of the history of this development it seems 
evident that the absence of an independent Bar, shielded from 
direct domination by powerful clients through the inter- 
vention of solicitors, was at least part of the reason for this 
loss of social influence and moral prestige. Whatever the 


reasons, the fact was that, especially in large cities like New 
York, Philadelphia and Chicago, legal firms developed which 
almost amounted to law factories; to-day you find dozens 


of New York concerns which have thirty or forty partners 
and two or three hundred ‘ associates,’ who are qualified men, 
and heaven knows how many typists and clerks.’’ I once 
heard the story of an American lawyer who, in the course of 
two or three lift (or elevator) journeys up and down one of 
New York's loftier buildings, struck up an agreeable 
acquaintance with a fellow traveller and decided that they 
ought to know each other better. They set about exchanging 
addresses and discovered that they had been partners for 
the last twenty vears. One knows of certain incipient law 
factories in London, but by American standards they would 
hardly rank as more than largish workshops. Having no 
first-hand experience of the transatlantic ‘‘ know-how” in 
the mass production of legal advice and assistance, one can 
best imagine it as approximating in method to those high- 
pressure news factories with which filmland has made us 
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familiar. Firms of such magnitude must surely have their 
own law stationery press roaring away somewhere in the 
heart of the premises, where the component parts of 
conveyances, settlements, articles of association, statements 
of claim and defences are turned out by the thousand and 
systematically stored ready for the assembly lines, where, as 
occasion demands, the relevant bits are swiftly and skilfully 
fitted together, according to the model required, ready for 
packing and despatch. Meanwhile the Hollerith systems 
are working like mad, dropping out slick terse infallible 
assessments of every legal problem since Bracton with the 
mechanical regularity of a calculating machine or a hen 
laying on the battery system. I suppose it can be done. 
It seems fantastic to us, but, doubtless, not more fantastic 
than it would have seemed to our forbears (unconditioned by 
the whacking great boons of applied science which have since 
taken charge of our lives) that things like bread and sweets 
and beer and boots should descend on us, standardised and 
regulated, from some immeasurably remote inhuman 
cornucopia, instead of proceeding from the personal ingenuity 
of the little man or woman round the corner. 
TWO FRONTS 

Even the Bar is feeling the stirring and the promptings of 
the spirit of the times and there has lately been publicity 
for an idea that barristers might like to form themselves 
into voluntary partnerships. The Bar Council has decided 
to look into it. Of course, there's nothing in nature or in the 
infinite adaptability of human beings to prevent it, but the 
Bar's delicate balance between individualism and gregarious- 
ness has been instinctively achieved and has a lot to recommend 
it. Once vou started monkeying about with it there could 
be all sorts of vexatious repercussions in unlooked-for 
quarters. Obvious considerations, like the income tax angle, 
will, of course, be nicely calculated, but take a point not 


quite so obvious. Canadians tell me that there is a certain 
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difficulty in finding suitable candidates for the Bench in the 
Dominion and the reason is that, with no separation between 
the two branches of the profession and all the lawyers grouped 
into firms, the senior men are often reluctant to abandon their 
safe and lucrative partnerships for the dignified impoverish- 
ment of a judgeship. As to fusion, maybe with us the 
functions of counsel and solicitor might have been more 
logically and neatly divided, and that (say) the advocate 
solicitor and the conveyancing counsel make rather untidy 
wiggles in the boundary line, but the differences are real 
and reasonable enough. It would only be the very naive 
and literal-minded who imagined that a lawyer’s sole qualifica- 
tion was to know the law. Admittedly it does help to know 
where to look for your law and what to do with it when you've 
found it ; indeed it is almost essential. But the ever-present 
problem is the human problem, the client on the one hand, 
protean in his peculiarities and his perversities, and the judges 
on the other, no less individual and incalculable in their 
characteristics. Now in the ordinary run of affairs it is 
extremely unlikely that one individual or one “set-up” 
will be equally effective in dealing with both. The lawyers 
are fighting on different fronts against domination by the 
Bench and (as they have found in America) domination 
by the powerful client. Bar and solicitor in conjunction can 
keep their independence and prestige in the face of both ; 
fused, they would find their light had gone out. It is not 
really practical to pour the beer into the cider and the coffee 
into the tea. It is certainly not making the best of both 
drinks. Before the war there was one of the porters in the 
Temple who had a wonderful scheme for pulling the whole 
place down and building an enormous crescent facing the 
river with dozens of lifts—and porters. If the legal profession 
were ever proletarianised into one amorphous mass I am 
sure something like that would make an extremely handsome 
factory. 
RICHARD Roe. 


REVIEWS 


Green’s Death Duties. Third Edition. By H. W. Hewirt, 
LL.B. (Lond.), of the Estate Duty Office. 1952. London : 
Butterworth & Co. (Publishers), Ltd. £3 15s. net. 


Green’s Death Duties is a work of outstanding merit. It 
is a masterpiece of clarity, accuracy and learning. Difficulties 
are not passed over in silence, but are fully discussed, so that 
the reader can weigh for himself the pros and cons of the 
matter. The untimely death of the learned author is greatly 
to be regretted. 

The third edition has been edited by Mr. Hewitt, of the 
Estate Duty Office, but the book is not an official publication. 
Opinions expressed are the editor's alone. All changes in the 
law since the last edition have been brought in, necessitating 
a small amount of rewriting and rearranging. The section of 
the book on legacy and succession duties, which were abolished 
in 1949, has been compressed and rewritten by Mr. O. M. W. 
Swingland, Barrister-at-law, and now forms a compact and 
useful guide to those duties. Mr. Swingland is to be 
congratulated on the way in which he has presented this 
part of the subject. 


Oyez Practice Notes, No.9: Proving a Will. By the 
late EpGaR A. PHILLIPs, O.B.E., LL.B. Second Edition 
by D. R. Le B. Hottoway, LL.B. (Hons.), of the Principal 
Probate Registry. 1952. London The Solicitors’ Law 
Stationery Society, Ltd. 9s. 6s. net. 

The popularity and usefulness of the Oyez series of practice 
booklets is evidenced by the rapidity with which new editions 
are called for. For the second edition of ‘‘ Proving a Will” 
an able successor to the late Mr. Phillips has been found in 
Mr. Holloway. Besides bringing up to date the material 
in the previous edition, opportunity has been taken to 
introduce new sections on the Incorporation of Documents, 


Lost Wills, Conditional Wills and the Wills of Sailors, Soldiers, 
Airmen and Mariners at Sea. 

Proof of Death and Settled Land Grants now have chapters 
of their own and of particular value is the new chapter on the 
validity of foreign wills and the proof of foreign law. 

In all, a vast amount of information on law and practice 
of probate so far as concerns testamentary dispositions has been 
contained within the hundred or so pages of this booklet and 
not only will it provide sure guidance for all ordinary cases, 
rendering resort to larger works unnecessary, but by reason of 
being up to date it will form a valuable supplement to the 
standard practices. 


Oyez Practice Notes, No. 30: Summary Maintenance 
and Guardianship Orders. By A MAGISTRATES’ CLERK. 
1952. London: The Solicitors’ Law Stationery Society, Ltd. 
8s. 6d. net. 

This little book is intended as an outline of the practice 
and procedure in magistrates’ courts in relation to orders 
under the Summary Jurisdiction (Separation and Maintenance) 
Acts, and the Guardianship of Infants Acts, and does not 
attempt the almost impossible task of compressing into a 
small compass the law relating to the various matrimonial 
offences. 

A truly astonishing amount of information is compressed 
into sixty pages and there is also an excellent index. It will 
be of great assistance to the practitioner, the justices’ clerk 
and all who deal with this complicated subject in the 
magistrates’ courts. It is arranged in a logical way and 
written in an interesting manner, and it contains ample 
references to enable the reader to delve more deeply into the 
more complicated and controversial aspects of the matter. 
In short, it is a very useful little book indeed. 
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SAMPLING THE SOLICITOR 


THERE has recently been published by H.M. Stationery 
Office the 1 per cent. Sample Tables of the 1951 Census 
(price 17s. 6d.), and it is possible that some of us in an idle 
moment may have been wondering whether we are represented 
in this. 

From those in the sample we learn such basic data as that 
there are in Great Britain 22,800 solicitors, of whom 500 are 
women ; 18,700 solicitors being returned for England and 
Wales, as against 3,100 “‘ judges, stipendiary magistrates and 
barristers.’’ 

The law is shown as employing 42,300 men, of whom 
10,800 are employers. In addition, the law employs 38,000 
women, of whom only 100 are employers and 36,200 are 
clerks, typists and secretaries. 

The tables show that 2,500 males are returned as articled 
clerks and 8,900 solicitors as “‘ operatives.’ But in the 
classification by industries the law is shown as having 11,300 
males of Social Classes I and II, e.g., solicitors and barristers, 
as ‘‘ operatives,’ and 13,400 of the other three social classes, 
presumably mostly solicitors’ and barristers’ clerks. 

So much for basic facts. On turning to the classification 
by marital status, we learn that there are 5,600 male solicitors 
who are single, 15,900 who are married, and 800 widowed and 
divorced. This means that solicitors who marry at some time 
in their lives outnumber the bachelors three to one. What is 
remarkable about this figure is that the corresponding figure 
for teachers is four to one, for doctors five to one, and for 
dentists seven to one. 

The single mechanical engineers are 100 less than the single 
solicitors, but those who are married exceed the married 
solicitors by 5,500. There are 15,900 married electrical 
engineers and an identical number of married solicitors ; but 
there are 1,100 fewer single electrical engineers than single 
solicitors, despite the fact that there are only 2,500 solicitors 
in the non-marrying age-group, the under twenty-fives, as 
against 3,00 electrical engineers in this group.. 

How are we to account for our profession’s aversion to 
marriage revealed by these figures ? Is it that solicitors have 
their attention professionally directed to the marriages which 
fail, and so learn from their clients’ mistakes ; or can it be 
that the law induces a caution which inhibits solicitors from 
undertaking the permanent commitment of marriage ? 
Perhaps our profession is so hard a taskmaster that solicitors 
can spare neither time nor energy to find and woo a mate. 
It may even be that the poor financial rewards of our 
profession make the younger members unable to afford a 
spouse. This might be an argument for increasing the 50 per 


cent. surcharge at present allowed over the 1883 scale; an 
argument which would gain in strength if The Law Society 
could produce evidence to show that a greater proportion of 
solicitors could afford wives in the eighteen-cighties than now, 

But if the solicitors’ marriage habits are strange, who can 
explain why the married parsons outnumber the celibate 
parsons five to two, while the married ministers of othe1 
denominations exceed the single by over ten to one ? 

Turning to another part of the Census tables, we find a 
long list of occupations, all of which are divided into one ot 
five social classes, the various professions, including our own, 
being in Class I. This list gives an opportunity for that 
much famed phenomenon, “ English class-consciousness, and 
we find “‘ vets’ in a different class from dentists, both being 
in a higher class than actors. Surveyors are in a higher class 
than estate agents and valuers, and parsons than itinerant 
preachers. If Victorian morality is vindicated by putting 
stockbrokers above artists, and skilled workers in non 
alcoholic drinks in a class above maltsters and skilled workers 
in ale, surely some of our grandfathers would have been 
shocked to learn that publicans and pawnbrokers are in a 
higher class than air crew, insurance brokers and nursery 
nurses. 

Altogether this new H.M. Stationery Office publication ts 
full of interesting facts. The failure of the Rent Acts to 
ensure the proper use of our limited housing resources is 
shown by the fact that households of one person only, repre 
senting 10 per cent. of all households, average thir 
per person, while there are 148,000 households with a density 
of more than two persons per room. 

In conclusion, we must turn to another topic of current 
legal interest: divorce. We find from the Census tables that 
in spite of the well-known post-war increase in divorces only 
82,700 men and 135,300 women are returned as being divorced, 
thus showing a strong tendency to remarriage amongst 
divorced persons. The excess of women divoreces over men 
may indicate that a greater social stigma attaches to a 
divorced woman than to a divorced man, or that a man, onc 
married, rushes into marriage again as soon as he is released 
from the first marriage—such is the torce of habit of marriage, 
however unpleasant its associations. 

rhere may, however, be something of an enigma in thi 


rooms 


figures which show an excess of 132,000 married women ovet 
married men (excluding the divorced and widows) ; or are 
these the grass widows of our sailors and @olonisers 2? Perhaps 
the bigamy department of the Director of Public Prosecutions 


will have a full list until the next Census. 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


AUSTRALIAN BANK STOCK: REGISTERS IN AUSTRALIA 
AND ENGLAND: CURRENCY OF REPAYMENT 


National Bank of Australasia, Ltd. v. Scottish Union and 
National Insurance Co., Ltd., and Others 


Viscount Simon, Lord Normand, Lord Oaksey, Lord Tucker 
and Lord Cohen. 10th July, 1952 


Appeal from the High Court of Australia. 


Under a scheme of arrangement sanctioned in 1897, the 
© Bank created interminable inscribed deposit stock in exchange 
for existing securities which had previously been issued to 
depositors in England or Australia. The stock was to be 
immediately repayable in the event of a liquidation; registers 
were to be kept in Australia and London, and any stockholder 
could require his stock to be transferred from one register to 
another ; interest was to be paid at the offices where the stock 
was registered ; throughout the currency of the stock, stock- 
holders on the London register were paid 34 per cent. on £100 
face value in English currency, and stockholders on the Australian 
registers the hke amount in Australian currency. In 1947 the 


appellant bank acquired the whole share capital of the O Bank 
which was placed in voluntary liquidation. The question then 
arose whether redemption should be effected by repaying t 
nominal face value of the stock in English or Australian pounds, 


rie 


or partly in one currency and partly in the other. The High 
Court of Australia, on appeal from the Supreme Court ot 
Queensland, held (a) that stock registered in London should be 


repaid at face value in English currency, while stock registered 
in Australia should be so repaid in Australian currency ; (/) that 
the material date on which the place of registration was to be 
ascertained was the date of liquidation. The purchaser bank 
appealed. 

Lorp CouHEN, delivering the judgment of the board, 
the question was whether the stock was of a uniform nature or not. 
The terms of the issue indicated a uniform stock rather than 
one with variable rights ; and the very use of the word stock 
connoted uniformity. A most significant feature was the 
of transfer from one register to another ; that went far to establish 
that the stock did not give the holders a different right of repay 
ment according to where it might for the time being be registered. 
Certificates of stock were in the same form. Looking at the 
scheme as a whole, the liability was one which always fell to be 


ald that 


right 
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discharged in Australian currency. The practice of paying 
holders in the London register interest in English currency was 
of no assistance in construing the scheme of arrangement ; it 
did not become of material importance until 1926, when the 
Australian pound was devalued, and merely indicated what the 
view of the senior officials of the bank then was. In their 
lordships’ opinion, the stock was repayable at its face value in 
Australian currency only. Appeal allowed. 

APPEARANCES: G. E. Barwick, Q.C., and G. A. G. Lucas 
(both of the Australian Bar) (Markby, Stewart © Wadesons 
D. I. Menzies, Q.C. (of the Australian Bar), I’. Gahan, Q.C., and 
G. Le Quesne (Parker, Garrett & Co.) 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


HOUSE OF LORDS 
INTERNATIONAL LAW: RECOGNITION OF NEW 
POLISH GOVERNMENT: RETROACTIVITY 
Gdynia Amerika Linie v. Boguslawski and Another 
Lord Parker, Lord Oaksey, Lord Morton of Henryton, Lord Reid 
and Lord Tucker. 11th July, 1952 

\ppeal from the Court of Appeal (1951) 1 IKX.B. 162; 
503). 

During the war a Polish Government, recognised as such by the 
British Government, operated in London: that government owned 
almost the entire capital of the defendant (appellant) company. 
On 28th June, 1945, a provisional government was formed at 
Lublin in Poland, which was later recognised by the British 
Government, which certified that up to and including midnight 
on 5th-6th July the London government, and thereafter the 
Lublin government, was ofiicial . Polish 
Government. On 3rd July, K, a minister of the London govern- 
ment, agreed with the Polish officers’ and seamen’s unions, on 
behalf of the defendant company, that any member of the unions 
who left his ship on account of the change of government should 
receive three months’ pay as a gratuity. He sent a telegram to 
that effect on 5th July to Polish ships. The first plaintiff, an 
officer, and the second plaintifi, a seaman, left their ships on 
hearing of the offer, and claimed three months’ pay, alleging 
(1) that the minister had made a binding contract with the 
union representatives as their agents, or alternativeiy (2) that 
by leaving their ships they had accepted an offer made by the 
minister by telegram. Finnemore, J., held that there was a 
concluded contract between the London government and_ the 
members of the unions, and gave judgment for the plaintiffs : his 
decision was affirmed by the Court of Appeal. The company 
appealed to the House of Lords. 

Lorbp PoRTER said that it was not possible to differ from the 
view of Finnemore, J., that there was a binding contract, subject 
to the question of K’s authority as minister. Under Polish law 
he had authority to act as he had done if he was a minister, but 
it was contended for the company that his authority as minister 
ceased on 28th June, the date on which the Lublin government 
was formed. It might be that the authority of the Lublin 
government dated back to 28th June in Poland, where it had 
effective control; but in London and as regards Polish ships 
that control did not become effective until Oth July. The courts 
below had reached the right conclusions. 

The other noble and learned lords agreed. Appeal dismissed. 

APPEARANCES: D. N. Priit, Q.C., Scott Henderson, Q.C., and 
Rk. Dunn (Constant & Constant); Rk. Elwes, Q.C., and 
N. MacDermott (Hilder, Thompson « Dunn). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
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COURT OF APPEAL 
HOUSING AND BUILDING CONTRACT: VALIDITY 
OF RETROSPECTIVE CERTIFICATE OF EXTENSION 
OF TIME 
Amalgamated Building Contractors, Ltd. v. Waltham 
Holy Cross U.D.C. 

Singleton, Denning and Romer, L.JJ. Ist July, 1952 

Appeal from Gorman, J. 

A contract between builders and a local authority, in the 
Royal Institute of British Architects’ form, provided for the 
construction of a large number of houses, to be completed by 
7th February, 1948. By cl. 17: “If the contractor fails to 
complete the works by the date stated ... or within any 
extended time fixed under cl. 18 and the architect certifies 
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in writing that in his opinion the same ought reasonably so to 
have been completed,’’ the contractor should pay or allow as 
against the contract price specified liquidated damages for the 
period for which the works “ shall so remain or have remained 
incomplete.’’ By cl. 18: ‘If in the opinion of the architect 
the works be delayed (by reason of labour or materials not being 
available as required) then the architect shall make a fair 
and reasonable extension of time for completion of the works.”’ 
On the application of the contractors, the architect certified on 
19th February, 1948, that an extension of twelve months, to 
7th February, 1949, should be granted. In January, 1949, the 
contractors applied for a further extension. After some discussion, 
in December, 1950, after the works had been completed, the 
architect certified an extension of time to 23rd May, 1949, and 
further certified that that was the proper date for completion. 
The contractors brought an action for sums due under the 
contract. The council counter-claimed for damages of £50 per 
week from 23rd May, 1949, to date of completion. The contractors 
contended that the purported extension granted by the architect 
in 1950 was invalid, and that he had no power to make a 
retrospective certificate. Gorman, J., gave judgment for the 
council. The contractors appealed. 

DENNING, L.J., said that the contractors contended that the 
retrospective extension was invalid, because if it was so the 
council, having no certificate that the contract should have been 
completed by 7th February, 1949, could not exact liquidated 
damages. But it was plain as a matter of business that the 
architect must be able to give a retrospective certificate. Suppose, 
for example, that the works were slowed down, but not wholly 
stopped, by a shortage of labour or materials; the architect 
could only certify when the works were completed. The parties 
must have intended that the certificate might be given retro- 
spectively. In Sattin v. Poole, Hudson on Building Contracts, 
tth ed., vol. 2, p. 306, it was assumed that such a certificate 
could be given after the works were completed. Miller v. L.C.C. 
1934), 50 T.L.R. 479, was distinguishable ; the clause in that 
case enabled the engineer ‘‘ to assign such other time or times 
for completion as to him may seem reasonable ’’; those words 
were not apt to refer to the fixing of a new date for completion 
Cx post jacto. 

SINGLETON and Romer, L.JJ., agreed. Appeal dismissed. 

\ppeEARANCES: H. V. Lloyd-Jones, Q.C., and John Russell 
Corner & Co.); John Thompson (Field, Roscoe & Co., for 
Jessop & Gough, Waltham Abbey). 

Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


LANDLORD AND TENANT: RENT-RESTRICTED 
HOUSE: ‘*“ RACK-RENT ” 
Rawlence v. Croydon Corporation 


Somervell, Denning and Romer, L.JJ. 25th July, 1952 


Appeal from Croydon County Court. 


A dwelling-house was let to a tenant, the rent being £45 
exclusive of rates; the tenant being liable for the inside and the 
landlord for the outside repairs. The house was within the Rent 
Acts and the rent was less than two-thirds of the net annual 
value disregarding the Acts. By s. 9 (1) of the Housing Act, 
1936, a local authority, if satisfied that a house is in any respect 
unfit for human habitation, is authorised to ‘“‘ serve upon the 
person having control of the house a notice requiring him 
to execute the works specified in the notice.’’ By subs. (4) : 
ss the person who receives the rack-rent of a house . . . or 
who would so receive it if the house were let at a rack-rent”’ shall 
be deemed to have control of the house, and ‘ In this subsection 
the expression ‘ rack-rent’ means rent which is not less than 
two-thirds of the full net annual value of the house.’’ The 
corporation served on the landlord a notice under s. 9 requiring 
him to do certain internal repairs. The landlord did not comply 
with the notice. The county court judge held that the Rent 
Acts were not relevant to the meaning of “ rack-rent’’ as 
defined, and held that the landlord was not a person who received 
the rack-rent of the house or who would receive it if it were let at 
a rack-rent. The corporation appealed. 

SOMERVELL, L.J., said that the judge below had based himself 
on Poplar Assessment Committee v. Roberts {1922) 2 A.C. 93. 
But the reasoning in that case seemed to support the corporation’s 
case. The section under consideration was concerned with an 
actual landlord receiving an actual rent. His interest was clearly 
affected by the Rent Acts; if Parliament limited the rent to be 


received that limitation must operate on the “ full net annual 
The appeal should be allowed. 


value.”’ 


ae 

















as 








ee rR 








ern 





August 16, 1952 THE 


DENNING, L.|J., agreeing, said that where a house was let the 
“ full net annual value ’’ was not to be calculated as if the Rent 
Acts did not exist ; that value, for the purposes of the section, 
was the full value which a landlord could reasonably be expected 
to get from a tenant. The fact that the landlord might have a 
right over in damages against the tenant did not affect the 
situation. 

RomeEr, L.J., agreed. 

Appeal allowed. 

APPEARANCES: MM. Lyvell (Sharpe, Pritchard «& Co., for 
E. Taberner, Town Clerk, Croydon) ; M. Hoare (A. Rawlence). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


QUEEN’S BENCH DIVISION 


DOMESTIC TRIBUNAL: WHETHER DECISION 
SUBJECT TO REVIEW BY DECLARATION AND 
INJUNCTION 


Barnard and Others v. National Dock Labour Board and 
Another 


McNair, J. 7th July, 1952 

Action. 

The plaintiffs were members of a watermen’s and lightermen’s 
union working in the port of London. The first defendants were 
a statutory body charged with registering port workers and with 
regulating their employment. The plaintiffs, while in the employ 
of the second defendants, a company carrying on business as 
stevedores and lightermen, refused to unload a certain ship. 
The defendant company reported the matter to the defendant 
board, who suspended the plaintiffs for a week without pay, in 
accordance with their powers under the statutory scheme for 
regulating dockside employment. The plaintiffs unsuccessfully 
appealed to an appeal tribunal set up by the defendant board 
under the scheme. The plaintiffs then issued a writ claiming a 
declaration that they had been improperly suspended, and 
injunctions restraining the defendants from carrying out the 
suspension. At the hearing, the first defendants raised the 
preliminary point that the decision of the appeal tribunal could 
not be set aside except in proceedings for certiorari, so that in 
default of such an order the court had no jurisdiction to entertain 
the action. : 

McNair, J., said that the defendants had relied on certain 
observations regarding the powers of control of the court over the 
proceedings of the General Medical Council made by Lord 
Wright in General Medical Council v. Spackman (1943) A.C. 627, 
when it was said, obiter, that the only control exercisable by the 
court was by mandamus or certiorari. But in that case Lord 
Wright had referred to two other cases in which the court had 
exercised a jurisdiction by mandamus or declaratory order over a 
statutory body, and in Lee v. Showmen’s Guild of Great Britain 
1952) 1 T.L.R. 1115, ante, p. 296, Denning, L.J., said obiter that 
statutory tribunals were subject to the remedies of declaration 
and injunction. There was express authority in favour of the 
plaintiffs in Cooper v. Wilson {1937 2 IX.B. 309, where the Court 
of Appeal held that the dismissal of a police officer by a watch 
committee could be made the subject of a declaratory judgment. 
The preliminary point failed. 

APPEARANCES : Sir Frank Soskice, Q.C., and J. Platts-Mills 
(Havold Milley & Fraser) G. Paull, Q.C., and Harold Brown 
(G. Grinling Harris); Hon. Charles Russell, Q.C., W. K. Carter, Q.C., 
and Geoffrey Lane (Linklaters & Paines.) 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law. } 


LIMITATION : CANADIAN SOLDIER: WHETHER 
A PUBLIC AUTHORITY 
Reeves v. Deane-Freeman 
Lord Goddard, C.J. 23rd July, 1952 

Preliminary point of law. 

On 14th November, 1946, the plaintiff, while riding his 
motor cycle, came into collision with a military lorry which was 
being driven on an official journey by the defendant, who was 
then a member of the Canadian armed forces. The writ in the 
action was not issued until 2nd December, 1949. By his defence 
the defendant pleaded that under s. 21 of the Limitation Act, 
1939 (which replaced the Public Authorities Protection Act, 
1893), the action was barred as not having been brought within 
one year. The validity of this defence was ordered to be argued 
as a preliminary point. 
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Lorp GopparpD, C.J., said that by virtue of s. 2 (3) (b) of the 
Visiting Forces (British Commonwealth) Act, 1933, a member 
of a visiting force was entitled to the same protection as a member 
of the home forces. The question as to how far a soldier on 
duty, as a public authority carrying out a public duty, was 
entitled to rely on the Act had not been the subject of an express 
decision ; but in Merlihan v. A. C. Pope, Lid. (1946 1 K.B. 166 
and Hordern-Richmond, Ltd. v. Duncan [1947) 1 IX.B. 545 the 
question had been resolved in the defendant’s favour, apparently 
without argument. In Wilson v. First Edinburgh (etc.) Artillery 
(1904), 7 F. 168, and in The Danube II {1921) P. 183 it had 
been held that a commanding officer of a regiment, and the 
master of a tug towing a target, were entitled to the protection 
of the Act; and in Greenwell v. Howell [1900) 1 O.B. 535 it 
was held that an individual could be protected. The army 
was a public authority and the defendant was engaged on public 
duty ; it followed that he was entitled to protection, and the 
action failed. Judgment for the defendant. 

APPEARANCES: H. Vester and R. J]. Harvey (L. Bingham and 
Co.) ; P. O'Connor (Preston, Lane-Clavpon & O'Kelly). 

{Reported bv F. R. Dymonp, Esq., Barrister-at-Law.} 


CHEQUE: EXECUTORS’ JOINT ACCOUNT : 
FORGERY BY AN EXECUTOR 
Brewer v. Westminster Bank, Ltd., and Another 
McNair, J. 31st July, 1952 

Action. 

The plaintiff and a solicitor’s managing clerk, who was made 
a defendant at the hearing, were executors of the will of the 
plaintift’s father. An executors’ account in their joint names 
was opened at a branch of the defendant bank ; the executors 
signed the usual joint and several undertaking. Over a number 
of years the second defendant cashed cheques on the joint 
account, having forged the plaintiff's signature so skilfully that 
no negligence could be imputed to the bank, until the account 
was exhausted. During this time, in accordance with the usual 
practice when one executor is a solicitor, bank statements were 
sent to the second defendant only. When the plaintiff eventually 
discovered the fraud, the second defendant was convicted and 
sentenced. The plaintitf brought an action against the bank in 
respect of the sums paid out on the forged cheques. 

McNair, J., said that the payments made by the bank were 
unauthorised, and in breach of the terms of the bank’s mandate 
to honour only cheques signed by both executors. There appeared 
to be no reported case dealing with the effect of a forgery by one 
of the parties to a joint account, so the question was one of 
principle. The bank owed a single obligation to both the 
customers jointly, notwithstanding that their liability towards 
the bank was joint and several (Hirschorn v. Evans {1938 
2 K.B. 801; 54 T.L.R. 1069). Accordingly, in any action by a 
customer against the bank to enforce -¢he obligation, both 
customers must sue as plaintiffs, or one, if unwilling, must be 
joined as a defendant. But the latter alternative was merely 
procedural, and the issue between the plaintiff and the bank 
must be dealt with as if both executors were plaintiffs. On that 
view the plaintiff's case failed, as ‘the party to a fraud 
shall not be allowed to create an obligation in another by his 
own misconduct, and make that misconduct the foundation of 
an action at law’”’ (Jones v. Yates (1829), 9 B. & C. 532). 
Judgment for the bank. 

APPEARANCES: G. G. Baker, Q.C., and J. WK. Wood (J. E. 
Lickfold & Sons, for D’Almaine ® Cockeram, Abingdon) ; 
B. J. M. Mackenna, Q.C., and J. Harcourt Barrington (Alfred 
Bright & Sons). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


COURTS MARTIAL APPEAL COURI 
PRACTICE NOTE 
COURT MARTIAL APPEALS: POWERS 
OF COURT 
Lord Goddard, C.J., Hilbery and Slade, J J. 
29th July, 1952 
At the hearing of an appeal, in which the appellant claimed 
to have been wrongly identified, Lorp Gopparp, C.J., said that 
it ought to be known that the court could only act on the same 
principles as the Court of Criminal Appeal. The Courts Martial 
(Appeals) Act, 1951, had been lifted bodily from the Criminal 
Appeal Act, 1907, with one exception, which was that the present 
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court could not deal with sentences. Accordingly, a court 
martial must be treated as a jury; they were the judges of 
fact, and the court would not interfere unless there was some 
misdirection or if there was no evidence in law to support the 
finding. The Court of Criminal Appeal had always refused 
to put itself into the position of a jury, as to do so would be 
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to substitute trial by judges for trial by jury. A court martial 
had the advantage, not shared by the appeal court, of seeing 
the witnesses and observing their demeanour. It would be 
useless to grant leave to appeal, unless there was at least one 
arguable ground. 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


SURVEY OF THE WEEK 


STATUTORY INSTRUMENTS 


Agricultural Goods and Services (Scotland) Scheme, 1952. 
(S.I. 1952 No. 1445 (S. 74).) 

Agricultural Lime Schemes (Extension of Period) Order, 1952. 
(S.I. 1952 No. 1448.) 

Agriculture (Ploughing Grants) (Scotland) Scheme, 1952. (S.1. 


1952 No. 1462 (S. 76).) 5d. 


Air Force (Application of Enactments) (No. 3) Order, 1918 
(Revocation) Order, 1952. (S.I. 1952 No. 1415.) 

Assistant Nurses Rules, Approval Instrument, 1952. (S.1. 1952 
No. 1412.) 11d. 

Bath (Amendment of Local Enactment) Order, 1952. (S.I. 1952 


No. 1424.) 

Bootle-Southport-South of Preston Trunk Road (Crosby Road 
North Railway Bridge, Waterloo) Order, 1952. (S.I. 1952 
No. 1399.) 

Borstal Rules, 1952. (5.1. 1952 No. 1406.) 6d. 

British Protected States (Fujairah and Ixalba) 
(S.1. 1952 No. 1417.) 

Central Midwives Board for Scotland (Reconstitution) Order, 1952. 
(S.I. 1952 No. 1464 (S. 77).) 5d. ’ 

Coal Industry Nationalisation (Interim Income) (Rates of 
Interest) (No. 2) Order, 1952. (S.I. 1952 No. 1440.) 

Copper, Zinc, etc., Prices (No. 4) Order, 1952. (S.I. 
No. 1465.) 5d. 

Detention Centre Rules, 1952. (S.I. 1952 No. 1432.) 11d. 

Disposal of Valueless Documents (Ministry of Materials) Order, 
1952. (S.I. 1952 No. 1419.) 

Domestic and Ornamental Pottery (Manufacture, Marking and 
Supply) (Revocation) Order, 1952. (S.I. 1952 No. 1450.) 
Domestic Pottery (Maximum Prices) (Revocation) Order, 1952. 

(S.I. 1952 No. 1455.) 

Dried Fruits (Amendment) Order, 1952. 

Export of Goods (Control) (Amendment) Order, 1952. 
No. 1449.) 5d. 

Fats, Cheese and Tea (Rationing) (Amendment No 2) Order, 1952. 
(S.I. 1952 No. 1459.) 5d. 

Fire Services (Appointments and Promotion) Regulations, 1952. 
(S.I. 1952 No. 1422.) 

Firemen’s Pension Scheme 
No. 1447.) 

Foreign Compensation (Czechoslovakia) (Amendment) (No. 3) 
Order, 1952. (S.I. 1952 No. 1413.) 

Foreign Compensation (Yugoslavia) (Amendment) Order, 1952. 
(S.1. 1952 No. 1414.) 5d. 

Freshwater Fisheries (Glamorgan River Board Area) Order, 1952. 
(S.I. 1952 No. 1460.) 
Juvenile Courts (London) 
No. 1421 (L. 8).) 5d. 
London-Folkestone-Dover Trunk Road (High Street and Other 

Streets, Ashford) Order, 1952. (S.I. 1952 No. 1401.) 

London-Penzance Trunk Road (Iéxeter By-Pass) Order, 1952. 

(S.I. 1952 No. 1428.) 


Order, 1952. 


1952 


(S.I. 1952 No. 1461.) 
(S.I. 1952 


(No. 2) Order, 1952. (S.I. 1952 


(No. 2) Order, 1952. (S.I. 1952 


Marginal Agricultural Production (Scotland) Scheme, 1952. 
(S.I. 1952 No. 1446 (S. 75).) 

Meat (Rationing) (Amendment No. 4) Order, 1952. 
No. 1434.) 

Merchant Shipping (Safety Convention) Act, 1949 (Commence- 
ment) Order, 1952. (S.I. 1952 No. 1418 (C. 9).) 
This order appoints 19th November, 1952, as the date on which 

the Act of 1949 is to come into operation. 

Motor Vehicles (Construction and Use) (Amendment) Regulations, 
1952. (S.1. 1952 No. 1453.) 

National Assistance (Charges for Accommodation) (Amendment) 
(No. 2) Regulations, 1952. (S.I. 1952 No. 1439.) 

National Insurance (Classification) Amendment (No. 3) Regula- 
tions, 1952. (S.I. 1952 No. 1454.) 

National Insurance (Residence and Persons Abroad) Amendment 
Regulations, 1952. (S.I. 1952 No. 1407.) 5d. 


(S.1. 1952 


Newsprint (Prices) (Revocation) Order, 1952. (S.I. 1952 
No. 1345.) 

Notification of Vacancies (Amendment) Order, 1952. (S.I. 1952 
No. 1402.) 


Nurses (Regional Nurse-Training Committees) (Scotland) Amend- 
ment Order, 1952. (S.I. 1952 No. 1429 (S. 73).) 5d. 

Paper (Prices) (Revocation) Order, 1952. (S.I. 1952 No. 1436.) 

Ploughing Grants Scheme, 1952. (S.I. 1952 No. 1463.) 5d. 

Prison Rules, 1952. (S.I. 1952 No. 1405.) 8d. 

Public Health (Aircraft) Regulations, 1952. (S.I. 1952 No. 1410.) 
8d. 

Public Health (Ships) Regulations, 1952. 
Lid. 

Purchase Tax (No. 2) Order, 1952. 

Purchase Tax (No. 3) Order, 1952. 

Schools Grant Amending Regulations No. 2, 1952. 
No. 1391.) 

Stopping up of Highways (East Riding of Yorkshire) (No. 1) 
Order, 1952. (S.I. 1952 No. 1400.) 

Stopping up of Highways (Middlesex) (No. 
(S.I. 1952 No. 1408.) 

Stopping up of Highways (Oxfordshire) (No. 2) Order, 1952. 
(S.I. 1952 No. 1452.) 

Stopping up of Highways (Portsmouth) (No. 3) Order, 1952. 
(S.I. 1952 No. 1450.) 

Stopping up of Highways (Portsmouth) (No. 4) Order, 1952. 
(S.I. 1952 No. 14514 


(S.I. 1952 No. 1411.) 


(S.1. 1952 No. 1423.) 
(S.1. 1952 No. 1433.) 
(S.I. 1952 


1) Order, 1952. 


Sugar (Rationing) (Amendment) Order, 1952. (S.I. 1952 
No. 14538.) 

Trucial States (Fujairah and Kalba) Order, 1952.  (S.1. 1952 
No. 1420.) 


(S.I. 1952 No. 1389.) 11d. 
Price) Order, 1952. (S.I. 


Ware Potatoes Order, 1952. 
Wool (Guaranteed Average 

No. 1431.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d. post free.] 


1952 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E-.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


CONVERSION OF DWELLING-HOUSE INTO FLATS 
INCREASE OF RENT AND APPORTIONMENT 


Rent Restriction 
—INCREASE OF RATES 

Q. A was, in 1950, the owner of a dwelling-house subject to the 
Rent Restrictions Acts, and X was the tenant. It can be assumed 
that the house became controlled by the 1939 Act. The rent paid 
by X was 38s. per week exclusive, and this is believed to have been 
the standard rent of the whole house. Arrangements were then 


made by A with X for the house to be converted into two self- 
contained flats with a view to X becoming the tenant of the 
first-floor flat at 30s. per week inclusive. 


At this stage A 


contracted to sell the premises to B with the benefit of the agreed 
arrangements with X, and it was B (who is a builder) who actually 
carried out the conversion job, after completion of his purchase. 
Whilst the work was in progress discussions arose between B 
and X as to certain improvements and refinements to the first- 
floor flat which X desired, and a verbal understanding was reached 
between B and X that an increased rent should be payable to 
cover such refinements which would not otherwise have been 
provided. X took possession of the first-floor flat in February, 
1951, and in fact has paid rent at the rate of 30s. per week 
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inclusive) since then. Subsequent to possession being taken 
of the first-floor flat X repudiated the arrangement for paying 
an increased rent and negotiations took place between B’s 
solicitors and X’s solicitors between mid-April, 1951, and June, 
1951, as to the correct rent, with the result that a written tenancy 
agreement embodying the agreed terms for a “ four weekly ”’ 
tenancy at a rent of 30s. per week inclusive was not actually 
entered into until July, 1951, although it was expressed to operate 
from 5th May, 1951. 

It should be explained that at the time these negotiations took 
place the net rateable value of the whole house was 438. No 
question had arisen at that time as to an increase in rateable value 
ras to a possible separate valuation for each flat, but in 
September, 1951, the Valuation Authority served notice of 
proposals for a separate valuation of each flat, the net rateable 
value proposed for the first-floor flat being £28 and the ground- 
floor flat £24. No objection was raised to these suggested 
alterations and a demand note has now been received demanding 
rates on the new rateable value for each flat as from Ist April, 1951. 
\t the time the negotiations as to the rent took place, B always 
contemplated that the rateable value might be increased and had 
it in mind that he could (if necessary) bring the contractual 
tenancy to an end and increase the rent to the extent to which 
rates were increased by any change in rateable value. He did 
not realise, however, that the demand for rates on a separate 
rateable value might be made retrospective. Can B (having 
first brought the contractual tenancy to an end) then by notice 
validly increase the rent of the first-floor flat on account of 
increase in rates, and, if so, to what extent 2? How should the 
original rateable value of £38 for the whole house be split as 
between the first-floor and ground-floor flats for the purpose of 
calculating what increase of rates has occurred ? 

A. (1) B’s position must be considered somewhat vulnerable, 
for the following reasons. Apparently he and X set about 
agreeing the rent on the footing that this was not a case in which 
apportionment was necessary, the underlying assumption being 
that the conversion of A’s house and the “ certain improvements 


and refinements ’’ had brought about a “ change of identity.’ 
This may be so (see FR. v. Sidmouth Rent Tribunal ; ex parte 


Sellek {1951) 1 T.L.R. 408) but the question is very largely 
me of tact, and Monk v. Murphy {19497 1 All E.R. 786n, and 
Solle v. Butchery [1950 1 K.B. 671 (C.A.), have shown a certain 
unwillingness on the part of the courts to agree that there has been 
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the required change. Consequently, X might at any time cause 
trouble by taking out an apportionment summons. Then, 
assuming that it was decided that the flat was a new entity, 
regard must be had to the possibility of an application to the local 


rent tribunal to determine the reasonable rent under the 1949 
Act. 

(2) If, however, neither application is ever made or if in the 
result the standard rent is found to be 30s. a week, the position 
(in view of two apparent anomalies, one operating in B's, the 
other in X’s, favour) appears to be as follows : the increase ts an 


ling 


increase over what was payable for the period inclu 
Ist September, 1939, if rates were then payable in respect of the 


property. Apportionment would be necessary the parties 
could not effectively finally agree the figures themselves, but 
courts are apt to be much influenced by the official valuation 
in such cases. B cannot, unfortunately, spread the increase 


which came into force on Ist April, and will have himself to bear 
that part of the increase relating to the period during which 
notice to increase rent, minimum four week, runs: this anomaly 
was revealed by W’. H. Sutton & Sons v. Hollerton [1918 W.N, 237, 
and again by Cardiff Corporation v. Isaacs (1921),90 L.J.IN.B. 1108, 


his 


Copyright — PuHoroGrRaPpH OF BRIDAL BovgurET USED As 
ADVERTISEMENT BY RIVAL FLORISTS 


Q. Clients of ours, retail florists, supplied the bridal bouquet 


and other flowers for a large wedding. The customary photo 
graphs were taken, and later the photographers, apparently 


without the consent of the bridal couple, enlarged the picture of 
the bride and groom leaving the church to life-size, ai have 
supplied a copy of the photograph to another firm of florists 
in this town, who are using the photograph as a window display. 
The bridal bouquet was made by our clients to a special design, 
but is being used as an advertisement by a rival firm. Can our 
clients demand a written apology and a publication thereof in 
the Press ? 

A. The use of the photograph in the manner described is a 
breach of copyright in the artistic work which consists in the 
floral arrangement of the bridal bouquet, and it can be restrained 
by injunction (Ste phenson, Blake & Co. v. Grant, Legros & Co. 
(1916), 86 L.J. Ch. 93). 2 (2) (c) of the Copvright 
Act, 1911. If the photograph was made to the order of the 
bridal couple, they, too, may complain of breach of copyright 
(Copyright Act, 1911, s. 5 (1) (a)). 


See also s. 


NOTES AND NEWS 


Honours and Appointments 


Mr. J. A. McDonacp has been appointed assistant solicitor 
to Wigan Corporation. 


Mr. T. H. Parker has been appointed Assistant Official 
Receiver for the Bankruptcy District of the County Courts of 
Manchester, Salford, Ashton-under-Lyne and Stalybridge, Bolton, 
Oldham, Rochdale and Stockport ; for the Bankruptcy District 
of the County Courts of Preston, Blackpool, Blackburn and 
Burnley ; and also for the Bankruptcy District of the County 
Courts of Hanley and Stoke-on-Trent, Crewe and Nantwich, 
Macclesfield, Stafford, Shrewsbury and Newtown. 

Mr. N. C. ScraAGG, deputy Town Clerk and deputy Clerk of the 
Peace of Worcester, has been appointed Town Clerk and Clerk 
of the Peace of Folkestone. 

Mr. H. R. SterHens has been appointed Town Clerk of 
Llandovery. 

Mr. W.S. Tuomas has been appointed Clerk to Carmarthenshire 
County Council. 


Personal Notes 
Mr. Philip Peregrine, solicitor, of Barry, was married on 2nd 
August to Miss Mair Vaughan Thomas, of Penarth. 
It has been announced that Mr. Arthur N. Whiston, Coroner 
for South Derbyshire, has given notice of his intention to retire 
with effect from 20th September. 


Miscellaneous 
The existing rent tribunals with offices at Reading, Farnborough 
and Slough will be amalgamated with effect from Ist September, 
1952. The Minister of Housing and Local Government has 


terminated the existing members’ appointments as from that 
date and appointed the following persons to membershij the 
new tribunal: Chairman, Mr. G. S. Ward ; Member and Reserve 
Chairman, Mr. S. L. Collier; Member, Mr. A. H. Bond; Reser 
Members, Mr. L. J. Vince, Mr. C. Dalgliesh, Mr. L. Chadwick 
and Mrs. L. Watts. The address of the new tribunal | be 
9 Bath Road, Reading (telephone: Reading 60205). 

At The Law Society’s Final Examination held on 16th, 17th 


and 18th June, 1952, 190 candidates were successful out of 430. 
The Council have awarded the following prizes: to B. T. Dixon, 
LL.B. London, the Edmund Thomas Child Prize, value /18 ; 
and to T. G. Jones, LL.B. Manchester, the John Mackrel! Prize, 
value £15 


DEVELOPMENT PLANS 


City OF BIRMINGHAM DEVELOPMENT PLAN 


The above development plan was on 31st July, 1952, submitted 
to the Minister of Housing and Local Government for approval. 


It relates to land situate within and comprising the County 
Borough of Birmingham. A certified copy of the plan sub- 
mitted for approval may be inspected at the Civic Centre, 
3road Street, Birmingham 1, from 9.30 a.m. to 4. p.m, 
(Saturdays 9.30 a.m. to 11.30 a.m.). Any objection or repre 
sentation with reference to the plan may be sent in writing to the 


Secretary, Ministry of Housing and Local Government, Whitehall, 
London, $.W.1, before 31st January, 1953, and should state the 
grounds on which it is made. Persons making an objection or 


representation may register their names and addresses with the 
Town Clerk, Council House, Birmingham 1, and will then be 


entitled to receive notice of the eventual approval of the plan. 
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CUMBERLAND County CouNCcIL DEVELOPMENT PLAN, 1952 


The above development plan was on 30th June, 1952, 
submitted to the Minister of Housing and Local Government 
for approval. It relates to land situate within the Administrative 
County of Cumberland (excluding the area within the Lake District 
National Park), and comprises land within the undermentioned 
districts. A certified copy of the plan as submitted for approval 
has been deposited for public inspection at The Courts, Carlisle. 
Certified copies or extracts of the plan so far as it relates to the 
undermentioned districts have also been deposited for public 
inspection at the places mentioned below : 

Bovough of Whitehaven: Town Hall, Whitehaven. 

jovough of Workington : Town Hall, Workington. 

Urban District of Cockermouth : Town Hall, Cockermouth. 

Urban District of Maryport: Town Hall, Maryport. 

Urban District of Penrith : Town Hall, Penrith. 

Ruval District of Alston with Garvigill : Town Hall, Alston. 

Ruval District of Border: 7 Victoria Place, Carlisle. 

Ruyval District of Cockermouth: Grecian Villa, Cockermouth. 

Ruval District of Ennerdale : Council Chambers, Cleator. 

Ruval District of Millom : Market Square, Millom. 

Ruval District of Penrith: Mansion House, Penrith. 

Ruval District of Wigton: Council Offices, Wigton. 

The copies or extracts of the plan so deposited may be inspected 
from 9 a.m. to 5 p.m. (Saturdays 9 a.m. to 12 noon), Any 
objection or representation with reference to the plan may be 
sent in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, S.W.1, before Ist September, 
1952, and should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Cumberland County Council and will 
then be entitled to receive notice of the eventual approval of 
the plan. 

Note.—In the event of representations being made to the 
Minister, copies should be sent to the Clerk of the County Council, 
The Courts, Carlisle. 


FOR THE ADMINISTRATIVE COUNTY 
OF SALOP 


DEVELOPMENT PLAN 
The above development plan was on 31st July, 1952, submitted 
to the Minister of Housing and Local Government for approval. 
[It relates to the whole of the Administrative Couuty of Salop. 
A certified copy of the plan as submitted for approval has been 
deposited for public inspection at the County Planning Depart- 
ment, County Buildings, Shrewsbury. Certified copies or 
extracts of the plan have also been deposited for public inspection 
at the places mentioned below 
Town Clerk’s Office, Town Hall, Oswestry. 
he Office of the Clerk to the Market Drayton Urban District 

Council, Town Hall, Market Drayton. 

Town Clerk’s Office, Guildhall, Dogpole, Shrewsbury. 
The Office of the Clerk of the Wellington Urban 

Council, Walker Street, Wellington. 

Town Clerk’s Office, College House, Bridgnorth. 
Town Clerk’s Office, Dinham, Ludlow. 

The copies or extracts of the plan so deposited may be inspected 
from 9 a.m. to 4.30 p.m. (Saturdays 9.30 a.m. to 12 noon). Any 
objection or representation with reference to the plan may be 
sent in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, S.W.1, before 11th October, 
1952, and should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Clerk of the Salop County Council, 
Shirehall, Shrewsbury, and will then be entitled to receive notice 
of the eventual approval of the plan. 


District 


WIGAN PLAN 


On 31st July, 1952, the Minister of Housing and Local Govern- 
ment approved (with modifications) the above development plan. 
A certified copy of the plan as approved by the Minister has been 
deposited at the Town Clerk’s Office, Municipal Buildings, 
Library Street, Wigan, and will be open for inspection from 
9 a.m. to 5.30 p.m. (Saturdays 9 a.m. to 12 noon). The plan 
became operative as from 8th August, 1952, but if any person 
aggrieved by the plan desires to question the validity thereof 
or of any provision contained therein on the ground that it is 
not within the powers of the Town and Country Planning Act, 
1947, or on the ground that any requirement of the Act or any 
regulation made thereunder has not been complied with in relation 
to the approval of the plan, he may, within six weeks from 
sth August, 1952, make application to the High Court. 


County BOROUGH Of} DEVELOPMEN1 
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Mr. F. W. R. SALE 
Mr. Frederick William Reed Sale, retired solicitor, of Aylesbury, 
has died. Admitted in 1888, he was for many years registrar of 


the Archdeaconry of Buckingham, his son, Colonel R. D. R. Sale, 
succeeding him in 1938. Mr. Sale retired in 1941. 


SOCIETIES 


WORSHIPFUL COMPANY OF SOLICITORS OF 
THE CITY OF LONDON 
Mr. M. M. Mackenzie has been appointed to the Clerkship 
of the Company to fill the vacancy caused by the resignation 
as from 18th August, 1952, of Mr. John H. Snaith, who has been 
Clerk since Ist January, 1950. Mr. Mackenzie has been Assistant 
Clerk of the Company since April, 1947. 


THE 


THE ASSOCIATION OF LIBERAL LAWYERS 


At the inaugural meeting of the above Society, held recently 
in the Niblett Hall, London, the rules were approved, and the 
following officers and committee were elected : President, The 
Rt. Hon. Clement Davies, Q.C., M.P.; Chairman, Sir Arthur 
Comyns Carr, Q.C.; Hon. Treasurer, Mr. S. W. Magnus ; Joint 
Hon. Secretaries, (barrister) Mr. S. Lewis Langdon, 2 Temple 
Gardens, London, E.C.4; (solicitor) Mr. Peter Hurd, 7 Montagu 
Street, London, W.1 ; Committee, Messrs. A. P. Marshall, Q.C. ; 
I). A. Scott Cairns, O.C.; A. G. de Montmorency ; John A. 
Baker ; Paul L. Rose. 

Membership is open to both barristers and solicitors who are 
Liberals (including Bar students and solicitors’ articled clerks), 
and inquiries should be made to either of the joint hon. secretaries. 
Membership fee 10s. 6d. (5s. for students). 
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